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of the right to resort to the courts of the United States, then in 
large portions of the country the government and laws of the United 
States may be nullified and rendered inoperative with regard to a 
large class of transactions constitutionally belonging to their juris- 
diction. 

The whole thing, however free from intentional disloyalty, is 
derogatory to that mutual comity and respect which ought to prevail 
between the state and general governments, and ought to meet the 
condemnation of the courts, whenever brought within their proper 
cognisance. 

In my judgment, the decree for injunction ought to be affirmed ; 
and in this opinion I am authorized to say that Justices Swayne 
and Miller concur. 



Court of Appeals of Kentucky. 
OWENSBORO SAVINGS BANK v. WESTERN BANK. 

Ratification by a principal of his agent's acts is only binding when made on 
full knowledge of the facts as they actually exist, not merely as the agent sup- 
poses them to exist. 

The good faith of the agent does not exonerate him from liability to his princi- 
pal if he has been in fact negligent or has disregarded orders. 

Plaintiff, a bank, authorized its agent to make a loan on a note with any good col- 
lateral security. The agent made a loan on what would have been good security had 
it been free from prior liens, but the existence of prior liens was claimed. The 
plaintiff, with knowledge of this claim, accepted the note and the collaterals and 
brought suit to enforce its demand againstthe holder of the collaterals. In this 
suit it was defeated, the priority of the holder's.lien being established. The plain- 
tiff then brought suit against its agent for negligence in making the loan without 
good security : Held, that it had not ratified the agent's act, and on proof of the 
negligence it was entitled to recover. 

Where an agent to loan money takes insufficient security the principal is not 
bound at his peril to accept it and discharge the agent or to reject it and look only 
to the responsibility of the agent ; he may take the security and still hold the 
agent for any deficiency which* after due diligence, he suffers on it. 

Error from Jefferson. The appellant (who was plaintiff below) 
and appellee were both incorporated state banks, doing a general bank- 
ing business, the former in Owensboro and the latter in Louisville. 

July 17th 1872, the appellant had money on deposit with the 
appellee, and on that day, by its cashier, W. K. Anderson, wrote 
to Henry Hurter, appellee's cashier, as follows : — 

" We would like to have you invest some means for us, if you 
can, in good paper, at 30, 60, 90 or 120 days' time." 
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July 24th 1872, Hurter, in a letter signed " Henry Hurter, 
cashier," wrote to appellant's cashier that he had, on that day, 
loaned for appellant, to Robert Atwood, $5000 on his note at ninety 
days, secured by seventy shares of Bank of Louisville stock, certifi- 
cates for which, endorsed by Atwood, he then held and would for- 
ward to appellant if desired. In the afternoon of the same day 
Hurter wrote a second letter, in which he said : " I omitted to in- 
quire in my letter of this morning whether you wish the collaterals 
transferred on the books of the Bank of Louisville to your name, 
and certificates issued." In reply to the first of these letters, ap- 
pellant wrote, acknowledging the receipt of Atwood's note, and 
returning it for collection, and also that the investment was entirely 
satisfactory ; and in reply to the second, " We do not care to handle 
at all the collaterals on any paper you may discount for us. Do 
by them as you would if yours." 

About August 15th, Atwood failed, and Hurter wrote to the ap- 
pellant as follows : " At the time I loaned Mr. Atwood $5000 of 
your funds on Bank of Louisville stock as collateral security, I 
went to the Bank of Louisville, and ascertained from Mr. Morgan, 
the cashier, that the bank held no lien upon that stock, and in- 
formed Morgan, as there was no encumbrance on the stock, I would 
make a loan thereon. Yesterday it was rumored on the street that 
Mr. Atwood had failed, and I went to the Bank of Louisville to 
have the stock transferred to you, which the cashier refused to do. 
I thought it my duty to inform you of this, so that you can take 
such steps as your attorney may advise." 

Some time afterward the appellant's vice president, in company 
with Hurter, called at the Bank of Louisville, and demanded a 
transfer of the stock into the name of appellant, which was refused 
on the ground that Atwood was indebted to the Bank of Louisville, 
and that it had a charter lien on its stock for the indebtedness of 
stockholders to it. 

In that interview Hurter stated, in substance, that, before making 
the loan, he had called on the president and cashier of the Bank of 
Louisville, and they both told him the bank had no lien on the 
stock. This they both denied in the presence of appellant's vice 
president. 

When the note matured the appellant brought suit upon it against 
Atwood, and it also brought suit against the Bank of Louisville to 
compel it to transfer the stock. Judgment was recovered against 

Vol. XXV.-44 
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Atwood, on which an execution issued, which was returned no pro- 
perty found. The Bank of Louisville answered, and set up its lien 
on the stock, which was adjudged superior to the lien of appellant, 
and the stock was sold, and failed to satisfy the prior lien, whereby 
the loan made for the appellant became a total loss. 

This action was then brought against the appellee to recover 
damages for failing to take sufficient security for the loan. 

The appellee, in its answer, denied all charges of negligence, and 
averred that it had acted with due caution and circumspection in 
making the loan, and also set up and relied upon a ratification of 
its acts in the matter after the appellant was in possession of all 
the facts and circumstances connected with the transaction. 

A trial resulted in a verdict and judgment for the appellee. 

James S. Pirtle, Q-. W. Caruth and Thomas Speed, for appel- 
lant. 

Muir, Bijur and Davie, for appellee. 

The opinion of the court was delivered by 

Cofer, J. — The only ground urged for a reversal is, that the 
court erred in instructing the jury in respect to the alleged ratifica- 
tion. The evidence showed, without contradiction, that before the 
appellant received the note and collaterals and brought suit against 
Atwood and the Bank of Louisville, it knew that the latter claimed 
a lien on the stock pledged to secure Atwood's note for an amount 
exceeding its value. But it also showed that the appellee's cashier 
informed the appellant that before the loan was made the Bank of 
Louisville agreed to release its lien, or, what was the same thing, 
to transfer the stock on its books into appellant's name. That the 
appellee's cashier knew, before he made the loan, that the Bank of 
Louisville had a lien on its stock for debts due the bank by the 
holders thereof, and that Atwood was then indebted to the bank in 
a sum greatly exceeding the value of the stock was not at any time 
disputed, the sole matter in dispute being whether it had agreed to 
waive its lien when called on by Hurter before he made the loan. 
That question was never finally settled until the judgment in favor 
of the Bank of Louisville was rendered. 

Upon that evidence the court instructed the jury that, if the ap- 
pellee fairly and fully communicated to the appellant all the facts 
and circumstances connected with the loan, which were known to 



OWENSBORO SAVINGS BANK v. WESTERN BANK. 347 

the appellee or its agent, Hurter, and that the appellant knew of 
the insolvency of Atwood, and the claim asserted by the Bank of 
Louisville and thereafter adopted the transaction, and received the 
note and collaterals, and treated them as its own, the law was for 
the appellee, although it might have been guilty of such negligence 
as would otherwise have rendered it liable. 

The doctrine that, if an agent has, by a deviation from his orders, 
or by any other misconduct or omission of duty, become responsible 
to his principal for damages, he will be discharged therefrom by the 
ratification of his acts or omissions, by the principal, if made with 
a full knowledge of all the facts, is elementary. But the instruc- 
tions given in this case went further, and held that if the principal, 
at the time of accepting the note and collaterals, knew all the facts 
touching the loan and affecting the value of the security, which 
were then known to the agent, and, with such knowledge, received 
them and treated them as its own, the agent was discharged from 
liability. We have examined many authorities, both elementary 
and judicial, in which the doctrine of ratification, as between princi- 
pal and agent, is discussed, but we have not found one which con- 
sidered the good faith of the agent as an element in deciding whether 
or not there had been a ratification ; but, on the contrary, when- 
ever the good faith of the agent has elicited remark, it has been to 
the effect that it could have no weight in the decision of that ques- 
tion. " Indeed, in all such cases, the question is not whether the 
party (agent) has acted from good motives and without fraud, but 
whether he has done his duty and acted according to the confidence 
reposed in him:" Story on Agency, sect. 192. 

Nor do we find any authority for exonerating a delinquent agent 
from liability if he communicates to the principal all the facts known 
to him at the time, and the principal ratifies the delinquency, and 
it afterwards turns out that the facts as communicated were not the 
real facts of the case. In such a case the assumed condition is not 
that claimed to have been ratified. 

It was the duty of the appellee to loan appellant's money on good 
security, or such as a person of common prudence and skill in its 
business would have esteemed good. It did loan it upon a security 
confessedly sufficient if unencumbered, but which, as the event has 
proved, was encumbered to its full value, and, therefore, was no 
security at all. The appellee, through its cashier (for whose acts 
we assume for the present it was liable), represented that the stock 
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was not in lien to the Bank of Louisville ; in other words, that the 
security was good. To know whether that representation was true 
was necessary to enable the appellant to make an election. It is 
true it knew the Bank of Louisville asserted a lien, but whether that 
lien was superior to the appellant's, or had been waived as appellee 
represented, it did not and could not know until the dispute was 
settled. We have, therefore, a case in Avhich when the alleged rati- 
fication was made both the principal and agent were necessarily 
ignorant of the most essential fact in the whole case, and conse- 
quently there could not have been such a ratification as would release 
the agent from liability, if its conduct had been such that it Avas 
otherwise liable. The gravamen of the appellant's complaint is, 
that the appellee negligently failed to take sufficient security for the 
loan, and the defence is, that the alleged negligence has been rati- 
fied ; and yet the uncontradicted evidence is, that at the time of 
the supposed ratification, it was not known that there had been the 
slightest negligence, or that the security was insufficient. It was 
not the act of making the loan that needed to be ratified. That 
was expressly authorized. Nor did the acceptance of the bank stock 
as security need ratification. The stock was confessedly worth more 
than the loan. That which needed ratification was the acceptance 
of the stock, subject., as it was, to the lien of the Bank of Louisville, 
as security for the loan. If, as the appellee affirmed, it was not 
subject to the asserted lien, there had been no negligence and there 
was nothing to ratify. Whether it was subject to that lien was 
never known until the suit to test the question was decided, and 
then, and not until then, did the appellant obtain a knowledge of 
the facts necessary to make an election whether to adopt or repudiate 
the acts of its agent. 

We have found no case the facts of which are sufficiently like the 
facts of this to make the decision rendered a controlling precedent 
in this case ; but assuming the two fundamental rules of the law 
agency, (1) that when the agent has deviated from his duty he 
becomes liable to his principal for such losses as are the direct and 
natural consequence of such deviation, whether his motives were 
good or bad ; and (2) that he is only released from that liability 
when the principal, with a knowledge of all the facts, ratifies his 
departure from his duty, we think there can be no doubt of the cor- 
rectness of the conclusion we have reached. 

There was not only no evidence that the appellant knew at the 
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time of the alleged ratification that the appellee had taken insufficient 
security, but, on the contrary, the evidence was uncontradicted and 
conclusive that it did not, and there was, therefore, no evidence 
upon which to base an instruction on the subject of ratification. 

None of the cases cited by appellee's counsel are like this. We 
cannot undertake to review them one by one, and point out the 
distinction between them and this case ; but an examination of them 
will show that, in every one in which the agent was held to be dis- 
charged from liability for deviations from orders or duty, the prin- 
cipal knew, at the time of the ratification, that the agent had not 
done his duty ; whereas, in this case, as we have already seen, the 
appellant did not, and could not, know but the appellee had taken 
ample security until it was decided that the Bank of Louisville had 
not waived its lien on the stock. 

Nor are we prepared to sanction the doctrine that if an agent to 
loan money takes what he knows to be insufficient security, the 
principal must at his peril accept the security and discharge the 
agent from liability, or reject the security and leave it in the agent's 
hands, and look only to the agent for indemnity in the form of dam- 
ages. The more rational and just rule would seem to be that the 
principal is entitled to the security taken by his agent, and to look 
to the agent for indemnity to the extent of the deficiency which, after 
proper diligence, he shall fail to realize on the security. This view 
seems to be sustained by the cases of the Bank of St. Mary's v. 
Calder, 3 Strob. 403 ; Walker v. Walker, 5 Heiskell 425 ; and 
by Wharton in his work on Agent and Agency, sect. 67. 

Suppose an agent in doubtful circumstances, or a non-resident, 
takes security of a doubtful character or one of unknown value, shall 
the principal be required to make his election without an opportu- 
nity to test or make inquiry as to its value on pain of either giving 
up the security or releasing the agent ? Such a rule does not com- 
mend itself to our judgment as either just or reasonable. And in 
the case of Pickett v. Pearson, 17 Verm. 470, the court distinctly 
intimates that he may take a reasonable time in which to test the 
value of the security. Such a rule works no hardship upon the 
agent. It can never operate, until he has deviated from his duty, 
in a manner to work an injury to the principal, and to produce a 
condition of affiairs which must result in loss to the one or the 
other ; and in such a case, both law and justice demand that he whose 
deviation from legal duty has necessitated a loss shall bear it. We 



350 OWENSBORO SAVINGS BANK ». "WESTERN BANK. 

do not mean that an agent shall be held to guarantee the sufficiency 
of a security taken by him, but simply to apply our remarks to 
cases in which the agent has so acted that he would otherwise be 
liable to the principal and is compelled to rely upon a ratification 
of his acts to escape liability. 

It is next contended that Hurter, the cashier, and not the ap- 
pellee, was appellant's agent and made the loan, and that, therefore, 
the appellee is not responsible. 

It is a sufficient answer to this to say that no such issue was pre- 
sented by the answer, and it is there distinctly averred that the 
appellee made the loan and took the security. 

It is also claimed that the appellee had no authority to act as 
agent in loaning money, and is therefore not liable, even if guilty of 
negligence in the matter. 

The appellee is an incorporated bank, and we are unable to dis- 
cover in its charter anything which prohibits it from engaging in 
any business incident to general banking. The answer presented 
no issue upon the point, and we cannot say, as matter of judicial 
knowledge, that the loaning of money for a customer is not a part 
of the legitimate business of general banking. Whether it is or not 
is a question of fact depending upon the custom of banks, and if it 
was intended to rely that such business was ultra vires the bank, 
the issue should have been made in the answer in order that the 
appellant might offer evidence to show that it was incidental to the 
business of banking, and therefore within the implied powers of 
the appellee. 

It seems to us, therefore, that on the pleadings and evidence em- 
bodied in the record, the only question involved was whether the 
appellee used that care and skill in taking security which, under the 
circumstances, it was his duty to use. 

If, in view of the character and standing of Atwood at the time 
the loan was made, the knowledge the appellee (or what is the same 
thing, its cashier) had of the lien on the collaterals given to the 
Bank of Louisville by its charter, what took place between the appel- 
lee's cashier and the officers of the Bank of Louisville, and his in- 
formation as to Atwood's indebtedness to it, the loan would not have 
been made on the security taken by a person of ordinary prudence 
and skill in banking, the appellee is liable ; otherwise, it is not. 

Judgment reversed, and cause remanded for a new trial upon 
principles not inconsistent with this opinion. 



